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THE EFFECT OF THE SENATE RESERVATICNS IN ITS RESOLUTIO!: 
OF RATIFICATION OF 15 JULY 1953 ON CERTAIN ASPECTS 
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A Thesis 
Proscutcd to 


The Judge advocate Goneralts School 


Mec Opinions .cnd conclusions expressed here arc those of tne 
ideaviduel student suthor and do not necessarily roproscne the 
viows of clithor The Judgc idvocate Gencralts School or any 
Sener govormiontal agency. Rcefceronco to this study shoud 
meerudo the forcgoing statomont. 


by 
Commandor W, N, Jackson, 12997, U.S. Navy 
April 1957 
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ye 


The trial judge must have no substantial and direct pecuniar 


He 


mbercst in thesoutcomeseiethe tribals Tumeyee Ole" sanivolved a 
Ssauuetion where the trial judge wase compensated Lom has services 
only when he convicted the defendant. The covrt held that this 


fact operated to devrive the defendant of due process. sy way 


oO 
ty 
oF 


PebUily, homeverge the court indueates that «such mragmice would 
not be condemned there the costs imposed were so small that the: 
could be ignored uncer the de minimus doctrine, In Dugan v Ohio! 
tae court held that a conviction before a mayor's court did not 
Violate due process where the fixed salary of the mayor was paid 
ome~of funds toewhich fines imposed by hinrecontributed, 

pance a tribunal must be substantially freeeireneaa, 
pecuniary motives it follows that it must not be prejudiced for 


mee ecrson:l reasonseswWehwas cnulty to the aceusec or to the 


@20u9) or class to which he belongs. 
Rishi ete c dia, Triad 


In tissoura v Lewis and in Jordon v assachusettsot the 
court held that jury trials are not essential to due process and 
could be dispensed with altogether, However, where a 


eenorlzZed, duo procoss requires that it be invartialg 


Vateraliy intvervreted, @assouri y Lewis and Jordom y 


18973 2 Blo ae 
1.9 ete, Of Cee 
29701 U.S. 22 (188 
Plnote 2 20 suora 

525 youn | vo ilew ‘Sore acy, L75MUhay ta (809°): 
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ee 


liassachusctts would permit a state to try without a jury a pea 





for such serious crimes cs murder and rane, This vould anpoamm 


to be a reasonable extension cf tho court's intervrotation of ®@ 
| 


proccss in view cf the historic recson for the invention of @ 
jury syston, The jury as we know it was devised to aet as a 

barrier betwoen the citizons and capricious and intolorablow@me 
imposed by the sovoroisn. Jurors can and do protect asdetemm 
from such laws so long ac they themsolves are not in sjapaGae 
with them, On the other hand, where the executive branch oma 
sovermient and the people of the land are in substantial agrede| 


ment es to the justice of its laws the real noed for tie” jue 


Centrontation, Right to Cross-Exonine Adverse 
Witnesses 


’ 


A defendant, in a state criminal trial, has no &bSoquiiae 


right to be confronted with adverse witnosses. The pigitiigaa 
only to the oxtent that a denial thoreof would unreasonaplye 

: . . 53 | 
Peopeancownts cansc, Thus, in “celts v lurphy? the court holg 
that duc proccss was not donicc a defondant who was totally deci 
and hed not heard a wrd cf tostimony at his trial and the 
oviconco | Nevaeh Yee boon read or othepiise made known to hin, 2@ 
ovor, the dofandant in thet case dic affirxatively authorizomam 
diseretion to his counsel in conducting tho trial and slademam 


AP ew ere oc — See eeeeem ee oe 


Pepa ieee 123 (1906), 


meguest to ascertain any dotalle) of the prececeiieajemen thc 
Serer hand, in in ye Cliverol! relief was srantea the defoncdant, 
wno had bocn denied vermission to be confronted with adverse 
Waemosscs, Thorc the judge comductcd cortain proceedings as a 
eeem@ien Grand jury, during which he determinod thatwagwitness 
(the defendant) gave evasive and falso testimony solely upon the 
iPoees OF other previously given evidence, Ne thereuponmssumiari ly 
momen FNC Witness to be in contempt of court and liposed a jaie 
Menatenco upon him. The court held that these high-hanced 
eeecocdoines violated due procoss, <Amonz the reasons given for 
Mes decision was the total failure of the judge to accord tne 


, : : " : ‘ ae 
Seemccec the right to be confronted with adverse witnesses ,—- 


The prowecution is permittee to employ denositions against 
Pumeecuscd provided, at least, that he was prescnt at their 
baking Wand the witness was vermanontiy absent from the juris- 
Reardamevicomec is NOeMeamicd byeebno Bieurcoeass 

ey ree {be Faas ® aS 75 : me A 3 Ra’ 
iem@eecin., ii Stoin v iticw Yorl:i?' the court ceclared by wey of 
freee cdictim that "hearsay evidence, with all its suotlotiog: 
a 8 and romifications,‘ will aot bemmeacd into the 


aoeto — Memeo ntx» 


Right to be Présent at Trial 


Goncraliy Spoaking, an accuscd has 2 ComSti TuUtiong. sees 


At aote 1h supra. ; | 

EZ soc eleo’ In ro liurchisom nope 15 suore: 
2 Wost 7 UCuil sieges: Uso 250 fico. 
Pts G Ue eo Ce see 













“Oo bO prosont at his trial, but minor deviations from thigai™ 
are permittod, For instancc, an accused may oropverly be domi” 
accompany the jury to the scene of tho criinemm 

A trial judgc, who permittee the questiocnim@™ 
*. juror in tho absence of the accused and his couns6i diciaaae 
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PUEOVauo Me proccss , ' ior doos the duc »rocess clause fam 
that an accused, convictec of murcor, be vermitted to erogmm 

CXamine vrobation officers as to his »revious criminal rege 
non the trial judge considers such information in determi 
mother to immose Lifc inprisonmment or tho dcath scnteneemia 
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ane, A dofondant is not ontiticd, as a matter of Cons aim 


be | 


t1Onai raignt, to be present when tho verdict is reoncgomeae 
Unie as was Coclared in Snyder v -assachusetts,°= "the 
mrcsence of a defendant (at various sta‘eos of his trial) Lamm 
Cemeiteonm of duc process to the extent tua a a fair and jae 


hearing, would be thwartcd by his absonec and to that extCnomm™ 
Peni Frownl, soccdy and Public ieee 


4 fair trial »rosupvoscs that it is ovcn to the Gage 
The serutiny oy the press and s.udlic insures against Hignehae 
Doractices on the wart of the tribunal, However, the right 


public trial is not absolutc., Thus, adolesconts may bo propa 


Fe Redes Aan Ot eS eb: mee OF 
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Zwirdcer v tassachusctts, 291 U.S. 97 (1934). 
OOHouard vy xontucky, 200° Ue. L6L Mette: 
LERMER 1ors. v Now York, 337 U.S. ani. (19L9). 


= 


sBrank y Janpwi, note 35 supra, 


-. » oe 


Bqnote 58 supra, 
fn ie Olivor, note 1h supra; In ro Murchison, notc 15 7am 
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Seevsod rvasonablco opvortunity for trial »vremaration, 


ezcludcd thorofrom where thoir ~“rosente woulda ez ecc eacr: vo 
immorality and daevravity, 


wince Supreuc Courtmhas never had eecasion Ge Truvo. fom ene 


+ 
ry 


question of whothcr a state court couid conduct in camora pro- 


Pecinss during those portions of a criminal trial where evidenco 
PePvuaining to confidential matter, tho disclosure of which would 
endanger the sccuwity of the nation, is being considered, The 
paeebl) Amendment to th. Fedoral vonstitution oxpressily doclaros 
meeeecranmmnal trials in fPodoral courts shall “be public, but tho 
suprence court has repcatedly hold that this amendment is not in- 
corporatec. into the eee i amy “wart ilculer Casemune 
fees would perhaps woigh the seriousricss of the offense charged 
Pee Unc risk to national soturity VWhrougn 2 disclosure of tits 
Severemcoe, it thc orfense wore scrious cnouveh and the risk of 
metre cisclosurs of ths cvidenco groeat cnough the court might 
eeerGmat 111 echiora proceedings as to that case would now be 
Pee eetanG to duc procoss, 

Finally, a trial should be conductcd with rcasonable prompt- 
Doerr Spccd in view, 6f all th: circwuista@neces, includiig tho 


meee OL ponding casos, but not so ucecicratcd as to deny the 
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Right to Compulsomy sroccss tor tho Attcndancce of Soigioesc: 


ihe United States Suprome Court has never had occasion to 


_violf v Golorsdo, note 3 sunia, . 
“Cooloy, COMseivucwona! Tiatcations (8th ad.) 192 (mec: 
ascs 


cited thorcin. 


woe an 


Ree 
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acecldo squarcly whothcr the cue process clause of the Fourtoconm® 






Amendment guarantees a dofcondant tho right to conpulsory procog 
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Lor SeeMavirenaencemel Witnesscs, Dieta in InetemCliver, how- 
CVO, Strongly sugeosts theabesuch is the easc,. Of @emminer ees 
right as necessarily limited to thosc witnesses who aro WiGhgm 
the Linites of the jurisdiction of the court. AS in ovhore aaa 
involving duc process under the Fourtcenth Amendment, it could 
undoubtodly be assertcd only where o donial thorcof would be 
mmisiiecal to commion standards of right and fairness , aero 
Winias tits issuc in eny particular case the United OGuamas 
Supromo Court would doubtloss consider such factors acs Wie 
scriousness cf the offense charged, the financiol stosueaieaee 


accused, tho avallability of substitutcs, such as depesioiemaammm 


ho Nature ef the cvidence to be oxnpected from the Wiis 
(Melee vO AGS LGGANCO OL an iIntorarcuer 


The right of an accuscd to tho asgdstance of an Tie 
where necessary to an understanding of the nature of thowenaam 
preoterred asaimst nin and for the conduct of his defense m@eewmas 
bo implicit in the duc proccss clauss, at lcast to tho™eneaaas 
these denazal thorcof would unroasonably prejudice histyeeas 
Domenie op al Vv Neen. | the dofondants woro of Chinese uaa 


traction ana unable to understand the Gnglish lancuasc. Theva 


Paes to 1 supra, 
(ote 17 supra. 


Deca arrostcd.on chargos of jmrdor.. Their tice eeaeqiearcd 
permission to consult with thom through an in@ermpeeve sou, wore 
donicd the opportunity to do so unloss thoy would consent to tho 
Mee of on intorproter solectod by tho arrcsting cuthopitics, Tic 
fort bold that tho duc procoss clauso guarantocd an accused the 
peeaG to consult with cowasol through an intorproter of their own 
@moicea, "As duc process of law means a courso of logal procecedings 
which must procsed according to establisned procedures and the aid 
of legal advice, and rieans of investigating the charges against 
the accused, it would be a denial of the constitutional rights of 
one who is held in »vrison and accused of a crime to refuse counsel 
an onportunity to tall: with hin, unless some one else is present 
who may listen to what is said by Phe accused to his counsel, 168 
rerhaps a mere failure to assign an interpreter in the ab- 
sence of a request would not constitute a denial of due process 
where the,nonesnglish speaking defendant affirmatively entrusts 


full authority and discretion to his counsel in investigating the 
: QO 


é 


case and conducting the defense, 
Right to Counsel 


Due process, gonerally sneaking, entitles .a defendant to 
counsel during trial as well as prior thereto, As in the situa- 


spon obtoining prior thereto, the right to counsel during Grial 


OOF ST ts Vv Dae note 53 Umar 


aoe 


= Not absolute and, in general, sinilar rules apply to bot 
situations, /° 


An accused is entitled to the effective assistance of 


counsel during trial where the circunstances of the case iia 










such assistance essential to a fair hearing. Such factors as- 
the age of the accused, his »revious trial experience, his ed® 
cation, the seriousness of the offense charged and the genera 


triel atmosphere bear uvon this issue. These criteria adda up 


to the question of iuhether the defendant was reasonably able 


defond hinself, 
Burden of Proof and Presunption of Innocence 


Due process requires the state to assume the Durden . 


proof in a criminal case, However, it is clear that such bum 


mm 


need not constitute proof beyond a reasonable doubt, It is 


i 9 


sufficient ir the connection between the accused!s guilt ana 


71 


(em detaosprovea by the prosecution is rational, in iiorrigg@ 


vy Californial® the court declared that “the liinits are in 
substance these, that the state shall have proved enough to mam 
it just for the defendant to be required to repeal what has D@™ 
oroved - - ~ - or at least uvon the balancing of the conveniend 


6 


ene Op20rtiziltties for Knowledgo the shifting of the (iim al 


Ce mek ee oi ee le i ke ee A me eet re 


he 


eee discussion under Richt to Counsel Before Trial, 


nley ¥v fe BER erica, L(ie2s., 


st om) 


Lad 
esq) U.3, 82 (193h).. 
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be founc. to aid the accuser tithout subjecting the accused to 
hardship ocr oppression," 

Inferences which have been held insufficient to sustain 
6GOnvictions are as follows: fraud on the nart of a bani fron 
N~oof of its inability to »vay demand deposits, !3 an intent to 
@erreuda an onployec of moncy from proof of breach of a Labor 
contract, (4 inverestern and A. R. Cop x Wenderson'= the court 
nelc that negligence on the part of a railroad company could not 
mameeceorrod sclely from pimor of the occurrence of a collision 
mows Cradc crossing’, 

On the other hand, negliscencoe on the part of a railroad 
ceteany May properly be inferred from proof of failure to give 
imoeoroncribed warning, (o Likewiso, the fact that the accuscd 
has knowledge of the presence of a distillery ad paratus on his 
promises may be inferred solely from vroof of the presence of the 
Peeereatus On his premises, 7 Again, prohibited wastage of 
natural fas nav be properly inforred solely £¥oOrl DYOOL Of “time 

eo : same 
Peeeeo OL Fas into the air, 
In Leland v Oreson!? bee court held tnav duc process doce 


not forbid a state to reauire a defendant who pleads insanity as 


~~ + . 2 ES OPT Ae Or ee Ds I ee 


(i ianley V Georgia: “note 71 supra, ; 
Bailey v Alabaua, 219 U.8. 219 (1911). 
2279 US. 639° T1929), 
es: ae KR. v ae 287 U.S. 502 (1933). 
((fawes v Georgia, 258 1 wes. Faroe), 
ORR 4 hanes Petroleum Co, v Superior Ct s;) 20 (Umer Oana? ) . 


( as Us, 790 Use 
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a defense to prove the samc beyond a rcasonable doubt, Againg 
in iloward v Ploning YO the court hold that due process aocs Tas 
reauire a trial jucse of a state court to give the jury instr 


Molo onmeEROupresliaption of innocence. 
Involuntary Confessions and Self-Incrinination 


Confessions ohtainedcd from an accused undor such circunstam 
as to be shocking to a sense of Tairness and decency may not am 


USCQ agaanst bint in a state criminal, trial. in eVauramem indiane 
| 
| 





@ conriession was obtainod after »vrolonged dotention in vsouam 
conrinement, without arraignment or advice as to his Constitum | 
tional richts anc after extended questioning by relays of aa 
offiecrs, Tho covrt held that this procedure violatog@iaae 
process. vUonvictions for murcor were reversed on @1ilia ee 
bem ic ema Peansyl vanial@ and in Harris v South Carolin 1a, 03 
Jrown Vv Penis. the court held that the use of brutaiaam 
sic violonce, without wore, in obtaining a confession rendemam 


Peemeetty tbl CS Ininical to dus process, .urthnermore, the supe 


‘g 
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Court is not bound by a findins by a state court jury Gila 


confession in a “urder trial was voluntary, but determines tha 


pee Ue e226 (1903). 
pepo Use. OM .Ol9 ), 
39038 U.S. 62° (19h9). 
By 336 uis. 66 (199), 
Hey Us, 278 (1935), 


question from the ovidence of record, °? 

In Lyons v Olkiahoma’° the court declaredeeeumenameea! cone 
fessions were renugnant to due process because they offended 
weasic standards of justice, not because the victim@aad 2 legal 
prievance against the police, but declarations procured by 
ieroure are not prorilses from which a civilized forum Wall anicr 
mett,'' Howover, where a second confession is obtained by othor 
than coercive ucans twelve hours after the defendant has made the 
meest wnder duress, duc »rocoss is not Petee 

the reception in evidence of an involuntary confession in 
those cascs where tnere is other cormelling cvidence against the 
accused would probably not violate due process to the extent of 
ieovines the conviction. A conviction pased upon sweh total 
evionce would not annear to conflict with the Suvrene Court's 
Gemeec of orderca liberty. 

Pemisminvolunbary confessions, protocthon ocainsl sei 
IiMemenabion is not included within the duc proccss clause, in 


t> 
a > - 88 4 ry - 
fining v New Jcorsey the court doclarced that inmiunity fron 


a 


soclf-incrimination was not to be included as ‘an inmutable prin- 
Sere of justico” or as a “fundamental right,” Accordingly, a 


bread jutec ln a stato court nay provorly instruct the jury aa 


MD ee 8 te een 8 te es ew Oi rg, OE es 


at 
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pz chaubors v Florida, 309 U.S. 227 (1910). 
Role Ue eS omen) | 
Ofipid, 


0Osy7 TS. 78 (1908}, 


whey mey draw an inforenc. of guilt fron a failure of the dee 
Pe@oaiaevo Conon. upon tho sbato's praiereenen an Fil:caa 


C) A 
Alabama’? the trial judgec had rulcd that the defcndant in an 


abvuC. ued ravc Case coule not taxc the stand te testify caam 


corning the voluntariness of his confession withowt sup jec rie 


mimnigee = toweross-coxa unation upon the issuc of his @UaeRyam 
imnocence, tho Sunre@ic Court did not includs this iG 
their varlous rcasons ror holding that the defendant was dGmme 
; Da} i- 4 eae = oe 1 
duc pro@ess., And in Palio vy Connecticub’ the court O@3G— am 


that aany thouz,htrul students of criminolosy look upornggae 


Lmunity aS a miscnicf pathcre than a boncfit, Consistenv Game 
7 t) 2 , cea 9 5 my i 
with tho court in A@auson v dalifoimia’? helé that the Dvrosceu 


could Sroporly comment unen tho accused's failure to Gaia 


et 
ss 


deny the cvidence adduced asainst hin, 
Was suprero Court nes never had occasion to rulGiie ee 
Giivetion cf whcther an accus3d could”bo co::pellod to (Gaaagxe 


a Tad 


staid, over hin objcetion, for the »vurposc of tostUii yaa 
P 972 


hiriscl? althou,h dicta in Snvder v .assacnusctts 77 @eclarccdmam 


Sdcis proccdurc is approocoriat. at icest Wn tho abscenm@eme em 


Jonvyictions SBasce Unon Pcrjurec Tosvime@me 


A convicvicn iiay not stanu if it in basca upon poRpjurem 





5m) 

Oak = a 

ioe: 

g hee wearentern «Pe ow ; 

Seaeweme 7, SUP a, 
ol Ce tes eg 


Mowe Supa . 
Jena Cote ei (19 ae 


ie. 
oO raacale 5O supra. 
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Poctiniony., The ConstatubdeonaieeequirSicnt ommetememoccss cau 
Bewaco7cd to he satisfied oY mere Noticc and hea aetieo rs ta. 


me contrived a conviction throuch tne pretcnse Of agtei isc 


Memeruth, is bub used es &@ ilcans of Geuriving a dcica 7 aa 


| 
tlt, 
core 
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© 
a 
co 


mo” tnrough a aclinpcratc decestion of court ond Gui see 
Peeoc vation of tostinion” imown to bc pcrjuroed, such & @onpea7 
Piece =—j-—-—- 18 as inconsistent with the rudimentary covliands oF 


Meeeero AS 18 tho cbtainin: of & liks result by intimidation, "9! 
Soarchcs and Scizures 


Unreasonasle cearch@w aie Scizurce = by statc author rpicceie. 


Prem) Stabe criiwnal trials erc no 


Cb proscrihed by Uilemememeire ese. 
OF 
Peeuse Gf the Sourteconth Amonduent.’? In fact, oxbtrome aGasuro: 


Pemeeee Or avoG if cficoctvins sich scarcnes and scizures.  Tauggean 


Irvine v California stato pelice cnterscd the do ondant  ayeicieee. 
Mieemto WlG tO.Mmorazily absont tnercerroa anc installea im a oe] 
femme mLeroe isic which onebloc. thom Loates to hear iancrisiiiagia 
eee on10n, tt wos hold that cuo process was not thercoy 
feed, Apjoavoncls, howevor, Lbo Suproemo Coust's Ionisney as 
fem@evione! wartl, at loant, won the sursosition that the wsuearvc 


fet dde ba voly SHICbLON arpilrar:  solicce incursion: meee 


Mmemgecy anc tiuat tChoro stists an alert muplic opinion to Me@pwes 2 


f 


oer -ALb wron such activity, ?! 


CbMoones enemies, ooo. Joon 10s (too! 
é7tlational. wary Dorosit so, v Steac, 242 Juonmoo netin). 
ga3uT U.S. bee ress). 
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Reaewte of van Aecuscd Accordca br Dua Process Suncegiigam 
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Tore Preriains to 9c conSidacrod those riclits *uaranteeeaee 
sno Cuc  %rocess clause of the FPourtconth Ac-ondiuent tO Ane 
nerson which arise subscauont to trial. His »~ossiblce Pista 
bail is included amons these ric hts althouvh it could 2s lowig 
pe discussed clscwhere, In any cvent, any richt to bata 


May DOSSGSS Would av lv ccually vrior to trial as Subs@qiaaas 


TocCrobe. 


Cr polmeeraGe UniIsvaAl Pra isciurcngs 
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A svate retains a wicc Giscrction in %roscribiny Une 
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Pe evromeUmeils OF LtSs local laws. Uncieustedly tho Ulam 
SUatos muororc Court, in linc with tho -cneral Consti GW 
pee , a9 Ae a 
Tost laid down in the Yalko casc’”“ would not acclerc dG gaeueee 
SQOmbence Fronu nants to duc mrocoss unloss it sould “sto "eg 
doveneant) Go a nardsni> so acuto that ovr >dolity 1:1 Ue 


Ee art a i a) Lr i ) 
oem emer my TOG Vollins cag. Ut a scntonce to fourtcsi as 
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Pe resOmichns Tor 2cridurt as held to oc not Grccssi yey 


Cd. 


lt ope: oles the court noble that the inflictioil Gia 


Nenalt. by cloctrocution is net ¢crucl and unusval wi thai 
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meunin’, of the “ourtoonth A:cndment., “Sv wart of dicturi, Howoay 
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Boe court in the Lattcr case decloarcd thapee- meee) on nc. 
Portwro or a linc orin® deat Suen as burnime ieee ae 


Aa 


Seucitiction, broaiin= at tho wheel end tho lilow emia ae ee 
ae. and uaMsual yunisnniont, The aasosition of sili@ge aie: 
Booavicr “onaltios unon roneat offendors doos not constituto a 
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eFrel and unusual nunishinont, Pamelicr, Oo Svate. May Bem aiec 


ra) 


pee rsOon to 2 sccond ordcal of cliloctrocution where tho fires aa. 


“ Z ry. 
meenccossful duo to a failure of tho squinmont, 103 
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Mic NeGecss docs 20Gb eaecvord a defcidanit any Pagebemac wee 
1. ee: ’ 10) i, te0A) a5 Be es sata - 
Meer li’s, now trials or axnoals,-~" RN emmepMstemaenrlione) Wiens (sie 
Memo, tO the stetes for tho manner of adiudicatins a claim that 
peee  7i1ction is waiconstitutional, A Atate cay docide waet ae. 
bemeavyo Ciroct anpecls, =~ ~ » - anc. if so, undcor what circu 
SeegeoS = = = = and itay nrovicc thet »~sotecvion - - = + = bo 


Pepe trout thio weit of habeas corpus or corul nobis (Oram 


Mae revcdy by a sivolo motion broupnt cithcor in ths coucumor 
5 ant ra onl 
° ° a e ~ la) ™* Toot we rane ry ~ 
eer) COMLCLCULOMN or at ths »lace of cctontion, In Jevica v7 
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nO 1. tac court bold thac the noint at sthach crininal Uiggeee 
Meo alist coaso is bost cotcimmines bes the statc itsclr anc@ewa: 
@eerc 18 no “royision in tho Fcdcoval Constitution which forbics 
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Meme Of Access to the Geuvrts «ad 


DUC’ SOcecs “Narantocs a convicted »orson acccss Vomiaas 


COUrtTS TOr tac nurvoso of stcliine roctification of lo al wGaaae 


COMM UlComeb fac trial, Howovor, thc stato has the Taimae 


authority to dctcriinc tac nroccdurc to be followed angie 
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fees factors have causud some diffecrcnecs in vartieular arcas,~ 
Pemoraiiy spoocing, thorcfore, .any conclusions rolatimg to indi- 
eeeval riscnts and saforuards cuarantcca by tho crinine@l Laws of 
Meee or bi cular such netion ars appdicable togete othorcs 
Piecsewcoec dirrocrcncos of opinion cilet as to tho rebaiiae 
homes of the cortion law and the civil law (basud uvon the 


Meee code of Srancc} as to their officacy im affording pre- 
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Premeeays Of the civil law, on the other hand, ayer that the 
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Called the juge d'tinstruction, who is assisted by a public pro- 
feemoor, Casiod a procurour, 


fost cases aro rcforred to the jugo dtinstruction by the 


Preecurour, alvhousn cortain privato citizens and organizations 


poe DOSSeSsS this Cnt Gmeercotorral and occasionally Cxercisc. aus 


Prior vO Making ome roferrals to tho jugc d"imstruction thc 
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orocurcur is charged with tho duty of making an inquiry into tho 
eer ou Olicmco. Inis inquiry may bo, and usually is) accomplice 
ipaeere DOliee, it is folloved by the procurcur's decist#onm as to 
(ieeeor Or nob ho will nress tho case furtnor, Ie the »rocurcur 


decides not to pursno the case furthor it is closec, unlcss any 


eet Of LC OLfunse cormionccs a civil action apfainst the 
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Cuim@iinatlon. The juge is charjcd by law to »cursuc his @yaaaaa 
Ui ieee NC un the Ssoac. intercsts of, jus 
POQUiresS am equal vyoriftcctison of the cvidenco whether Waa 
by the state or the uccusccs The hcaring is cescntiaiigaee 
sitorial in naturo since tho juge may actively partieiigaiemeee 
evidence, Ali cvidencc, thich is reasonably Digi 


sciblo:for considcration providce only that 10 as) eae 


obtainea., In addition, tnc jugo may, and gcnevally Ccocs aaa 
Papen s TVOMsomOoneany ayailaplo police filcs, 

Upon oponing the vreparatory cxanination the jugc "sae 
cuty is to verify the identity of the accused, The jane 


Gicn advise the aceuscd of the nature of the offconsc Glia 
ainst hity he extends to the accused the nrivilcse Of imam 
Wee tec mome Lo may Cosiro al teigadvisdme hin Chats ae woe no 
moaic any. The accused is also accorded the right to Diguey aa 
eounseol af one is desirec. whose forralitics oro mMang@eigam 
the preparatory osanination concept itherc circumstances @igee 
Eneireomacsion., They may be omittodc whon it is ncceS@aigem 

obtain ovidence othorwise likely to disap ocar or when Gheyoae 
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paeeercd its probative veluco is high, sSefore a tribunal simolo 





police or 4 tribunal correctionnel a regularly preparod process 


veroal constitutes authentic proof of its contcnts until the 
pemeranry Ls proven, Mowovor, if it comtains material adrrosulari- 
Beceem its wrobctive velus beforc,suchwcourts ms wonsi@emably 
Pmegieca and may no longer constitute prime facie ovidenes of 
fee, «86s Jos sod bofore Ogeourt of assibzc ga groecse, werpal, 


Pe eeevhougasresulariy prepared, is assisnedjonly tauab evidents vy 
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Memerony, CONStitutec of itself, priria facic ovideneeveReeuriz, 
Hieen tho @erntlction of athco propomeaborymexameaeaation the 
eee Clinstmmetion decidscs whether to disrmiss the case or to 
[Meer strcncr for trial. <Any doemsion tm Ciguiiss the caso 
Bmeino!,. livhoudscidcs that uhc cagesucrits vrosocutuen and 


meeeoli Tt Cnse conetitutcs only « Gelat ho gmaest genera.ly roreors 


Jpigii@yetrench Criminal Procsdure, 15 Lorguartertg 
Revioy, 337. 
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Deal reoGly to G court callicd 2 tribunal corroctionnol (thougil 
he may conccivanly refer it to a tribunal @imole police). Tim 
offense Taveives avemdimc and ho docidos that it aerits — 
Clon No Wile t Sreiereicwto 1. certain board of offiMelale forms 
sccond preparatory cxamnination. This board is calicd the claam 
des mises en accusation, in thoory, at lcoast, its >urposc am 
tomdembly infgurce tho lilcclihood of tho adcecusct's Ulta 


reforring him to forial trial, The chambre conducts 1ts cxaam 


tion in@sceret. it is strictly inquisitorial in *nade@geea ae 
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surroundca by none of thosc safenuards inmmlicit in the @xaiaae 
bien ~omductcd byetho juge d!instruction, ~~ Upon its completa 
or the proceedings the chanbro dotormincs whether to @ieniiies 
the chawecs or to prosccute thom. If it dismisscs vumem@m@ees 
ection is final. On the other hand, if it dccidos (thigaiam 
charccs SHould be vrosccuted, it refcors thom to the Cemmiiem 
2S 8 Uziery 
nus, om atcuscd may cventually be tricd by cithama 

bribunal simple police, a tribunal correctionnel or a court of 
aSSiZ0, dcponding upon the sorlousness of the offcns Camas 


seme extent, the discretion of the nrocurcur, «aA brict Gescmae 


tion Of these three typos of Vronch criminal courts [ouewes 
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107ouin, whe Protection of the Accuscda in French Crimaaa 
yrocccure, notc 2 supra, Pp. ee. 
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iribunaux sitiphe police aro infotiel Cringe eee 
Metvod jurisdiction. Thoy mar bo likencod to justice ef tre 
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Peeco courts in the Unitod Statcs, 


Tribunel Corroctionnol 


Pit utilities CO“rOCclLOlmoms, Liece LNG Uri puma Ss iuie ao 
molice, aro infornal courts. Tho procecdings start with tho 
Seenination of the accuscd, ‘The evidoneo is then heard or, more 
Seen then not, simply read from tho witness! proparecd svatc— 
mies, <jaLonosses nocd not attcnd in porson, Tho e@ccusedc, how 
Pew. NuUeaL a2ospcar in yorson unless tho casc involvce 1s of 4a 
Teeeeeoavure Or Wilcss the accusod has dopartcd from the country. 
Tho wrosceutor anc the aceusce mQAy DKrOScnt argusnonbe. ver Ge 
court and the accused is pormitted the final arzuiienu, “Lhe wwe: 


ieayeronaor its jucd denont MicClabeLy Gf Way PrOSCrvc “LU Lorecame 


eee altuin:, <Annents lic to a superior court callod the chensre 


Court oP Assizo 
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thrcoe judgcs and soven jurors. Ono of these judges acts as 
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the president of the courts. =e exercises considerable contra 
over the proceedings, havin; the power “to reject anything whim 
would tend to prolong the proceedinss without the hone of mor@g 
certainty in the resultsi43 The yrocecdinss are inquisitorial | 
in nature, "And above all and independently of the evidence a 
argunent presented by the parties he must make a personal efa@ 
ot his own to clarify all the circumstances of the crimemme 
order to lead the court to the discovery of the sricte The 
roie of the tio assistant judges is comparatively minor, The 
guilt or innocence of the accused and any apvropriate sentence 
are determined by a majority vote of the three judges and the 
seven jurors acting ais Velev bgisl em 

An official of tne court of assize, called the DrocUmetme 
cherged with certain nre-trial functions, He draws up the ci 
Serves tne charges on the accused, advises the accused Gaya 
identity of any adverse witnesses which will be called to Demme 
and insures the presence of the accused at the trial, 

At the trial vrover the charges are first reac by a clerk 
or the court. Tne presicent thereupon launches into an exanii” 
tion of the accused, The scone of this exarnination is unlinilGe 


and wiay encorpass the entire history of the accused, so long ag’ 


the questions relate to matters relevant either to his guilt og 
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innocence of the crime cnarged or to an apnropriate sentence in 
the event of his conviction, After the examination of the 


accused wltnesses are called for questioning, These must be 


heard in person their evidence may not be given by a mere read..: 


of thelr prepared statements as. is the case before a tribunal 
correctionnel, Jitnesses are permitted to sveak freely and may 
not be interrupted by either side, AS a result alriost no 
restraints upon relevancy of evidence -iay be imposed unon tnen, 
After the direct testinony of the vitness, pecorens may ove put 
wee by the oresident or through him by the parties to the 
trial or by the members of the jury, 

After the evidence has been taken the court hears argucents 
py the parties, The accused is al-rays permitted the closing 
argument. Finally, the court cdeliberates upon the guilt or 
manocence of the accused and any sentence, if anorPopriate, A 
bare majority of the judges and jurors is Suttic temuero, cCOnVdes 
or to decide the sentence, 

From the foregoing brief discussion it is apparent that 
fleeen criminal trial procedure (and therefore that of other 
civil law nations) places substantially more invortance upon pre 
feees Tormal investigations and corresvondingly less importance 
upon trials themselves, than is true in the United States. Any 
fair comparison of the two svstems of criminal justice as they 
pertain to the rights and safeguards of accused nersons mts, 


toerofore, include those implicit in the vreparatory cxamination 
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The remarks which follow include reference to the ocreparatoms 
xavtnatvwon when aporopriate. For convenience, those rignts 
and safeguards afforded seRonGants by the criminal vrocedurce 

OL Cian 7 em nations will be considered in the same order as 
they were considered in the preceding chapter, 
Rights of Accused Persons Before Trial in Civil Law 
Nations 
Preetrial richts accorded accused »ersons under the civig 
lay are, in geuocral, apvroxinately equivalent to those inplicii] 
in the due process clause of the Fourteenth Anendment to the 


Federal Constitution. 
intelligibility of Penal Statutes 


Penal statutes in civil law nations must conform to Suig— 
stantially the same standards of clarity of language as Svuaie 
criminal statutes in the United States, The Declaration and 
Rights of Man and the Citizen of 1789 fomis the basis for the 
criminal procedures of all civil law nations. Paragraph 8 of 
the Declaration provides as follows: "No man may be accused, 
arrested or dctained except in the cases and according to (Gilg 
procedure described by law." Under this organic document 


offenses must be based upon some specific and positive Drovia™ 
ou lav. 15 
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Cortainty of Charges 


The civil law affords ariple protéection to acemseaspersons ian 
aovrising them of the nature of criminal charges peneron i ichan eter acainst 
them, At the timc‘he is served with a Pee eons to appocar in court 
Wiae accused is served ‘sith written cnarges, These cnarges rust 
meerude rorerence to the spceciric law allegedly violated, din 
Meese cases rererrec Tor investigation at a preparatory exanina- 
tion the juge d!instruction is charged by lawowith fully acvieiee 
tne accusec. at the outset of the examination of the nature of the 
offense or offenses he is susvected of having cornmitted, At the 
Cemolebion of thie preparatory exaiuination written chareses niust oc 
ieerred against the accused if the juge decides to furthor 
Peageccute him, in adeition, continuances are eranted as a mattcv 
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Of ri ~ht if necessar; for the accused to »repare his deZensc, 
Risnt to Counsel 


The accused is entitled as a matter of richt to the assist- 
[ieceOr counsel at the prevaratory 6702132. edb OT). we NOW Oia inic 
effoctiveness of counsel is severely restricted in that adverse 
witnosses ray be CHA@iline@G@eemMior the Sregence of the sccuseamac 
Mee @ounse!, Counscl may be proscnt as a mattcr of right at the 
preparatory exalination only when the accused is being examined. 


Hvon then he cannot, as a watter of right, sut questions dircctiy 
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to the witness, The juge d'instruction may restrict him to thg 

right to merely asscrt that cortain questions put to the withgm 
by the juge arc improper and renuest him to take such steps ag 
may be necessary to ascertain the truth, ‘Wailure of the juge @ 
bake appro .riate action after such protcsts may ronder tige 
~pocecdings irregular so as to adversoly affect the probative 
clue VO mete osu blag process vorbal,! 

Since the process verbal is of potentially critical im- 
portance at any svubscauent trial the preparatory cxamination 7m 
HCmiomemecal SCase, pary Or the trial proper. Unavailability 
of assistance of counsol, as ho is cmployod in tho United State 
could, at tho preparatory cxarnination, thercfore, harm an ace 
cused's casc. On the other hand, similar conclusions Cou@iga 


mado with respoct to equivalent denials in American courts jaa 


CUC™peececsmyeucc not nocessaril:r be violated, 
Right to Grand Jury 


The criminal procedurcs of civil law nations make no pigm 
amc 8 - sane 16 — 
"Vistememror “rand Juries, aS such, Tho preparatory cxaminata 
conducted by tho juge dfinstruction, is mandatory as to all ty@ 
of crimes, as distinguished from delits and contraventions diam 


constitutes an ceffective substitute thercfor, 
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Double Jcopardy 


The civil law does not proscribe doublo jeonardy cxcecpt 
under cortain circumstances, Hither the governvent or the ac- 


cused tiay apocal from decisions of tribunaux corroctionnels and 


eg te te 


tribunaux simplo police on cithor law or fact. Upon any retrial 
Gieunc caso as tho rosult of such anpocal the now tribunal is nog 
mrved 1 14S sentence by any sentence imposed by the former 

memounal, in courts of assize cithcr party may appcal but only 
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as to orrors of lat, 
mx Post Fraeto Laws 


Tho Declaration and the Rights of Man and the Citizens of 
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1789 oxprossly provides that “No man can be punishod cxeept by 
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PRoeo.isting law. Civil law criminal codus cxpross the seme 
eeeein substantially thc sanc languago, The French Code cxproesscs 
Mmeeeoectno following words: "No petty offonsc, no misdemeanor, no 
memony Can be punished with ponaltics that were not dcfinitoly the 
law before the offonsos wero committed," However, six cxcoptions 
to the rule arc normally pormittead, 

Inteorprctive law constitutcs onc such exception. These laws 
aro considered to be intogral yarts of the lays to which thoy 
refer and aro rotroactive to the time of the cnactmont of the laws 
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May rolate back, in point of timc, to the law affected thoreime 
A third such exception is iaade to laws which dcal Giagm@ 
mie OS LE Cama s stato SeCuimarty . 
Laws woich arc Icss soverc than thosc rcplaced tiay be fame 
retroactive to the cficetive datcs of tho lays rcplaccd, (aia 
See tewi wesc Tost important cxcoption to the gonoral rulo, @ 
point of Fraquency of occurrence. Cortain problems Hiagy ae 
LEivMemeeeo Cm LOUIS Cxccption in dctormining which is tho Toes 
severe law and tho application of thc loess scvoro of tne wages 
Laws which modify the formalitics of legal proccdure con- 
PULUUGOCMmempE tt! anotlacr cxeootion to the goncoral rule. Tae ae 
of jay cannot, however, rotroactivcly altor an accuscd "aaa 
Fon osieeeeonccroalin courts nor may thoy advorscly aficeuy um 
suostantial richts of the Seoul ce: 
Tebvadse, statutes of linitations may opcratc rotroacoulvommm 
provaccd that the law to -wmhich the formcr and shortcr gig. 
Tee anertons Pca ee beon rcplaccad by a law which Tee. 


severe and which rolatcs to the lator and longer stavubomes 
Limitations, °° 


Rights of an Accused During Trial in Civil Law Nations 


ppOocinic rights and safcguards accorded accuscd peGma@me 
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euring trial by ciwal law nations may bo s10rewermeessc esos canta 
than corresponding rights and safcguards guarantced accused in 
Stave courts in tho Unitod States, Porhaps the ¢rcavcst weaknosscs 
oxist in civil law notions of gwitness confrontation and crozs- 
examination, On the othcr hand, much time is dovotcd to the 
Peeeparatory cxanination in scrious offinsos which, when veonductca 
femcly and impartially, tonds to incrcaso tho procedural safo-= 


pueras afforded accused, 
Trial by Impartial Tribunal 


Civil law proccdures afford rcasonable assuranco of the com- 
potcnec and impartiality of those authoritics responsible for 
Perda. Investigations and trials of accused pcrsons, 

bho juec G'instwuetion, who is thog@agistratc 1ngeem pro Eom 
the preparatory ocxamination, is charged by lav to inquire inm- 
Pea@urally into the facts of cases brought beforc hity, As a 
Peaeurcal mattcr, howovor, the competence and Pairness of his 
roport (the procoss vorbal) dopend to a marked degrec upon his 
Personal charactcr, In Prance, at least, ho is dircoctly rés- 
Pensiblo to the i:inistecr of Justicc and poccivos his appointments 
from hiri for poriods of thret years cach. He occunpivs a rathor 
Beweposition in tho Broneh judicial hicrarchy and is not werl 
peewee, his dcnondence upon the i.inistor for advancemont and othcry 
peoncrits, theroforc, is obvious and so he may be vulncrablo to 


unduc influcnco upon the lattor's part, In addition, tho jJuge 
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NAtpOMew Oni an the courts of assise, which have cxciiiaieae 


juriscpe@ion over crimcs or Scbonics, dJdwrovs ar> dramas 
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votc with the jurors on tnuse issues and a majority or six jim 
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Or tiio-ommcr hand, witnosscs must ™bc heard in person bclors 
eels Of essizce, wbhoilr cvidence may mot be Given there by a 
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heme roading of tholr prowarcd statahcnts, VOwevors) thc visite 
Paemwopporbunaty to crossMexanino advorsce witnosscs arc Dractically 
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a CSemicC Bi Ais trp, The jurisdiction of the criminal Gomme 
neer cheweiyit low, is not desencent upon personal servis 
9fOCCss Of Gmemeaccused, Am accuscd is, at,most, afforded ama 
DOPCUNLtTYSGen bo prcosent at his trial if he so desircs, @aaia 
-@alis to asocar in court, havins, boon cxtondcdwean oppor iimmams 
do 8G, Ne Hay be arraigncd, triod and sontenced in eabscnuae 
Maus, Whers an accus.d has departod from tho tcrritorymguie 
lay natven, criminal jurisdiction may he acquired over Mae 
scrvicc of “rocoss by neil, addressed to his labest <m@mnii@eaa 
Coviousiiy, the o:ccution of amy suntcncc to inpri genie. 
‘welt his return to the country. Howovor, fines may GMS iam 
by levyamas cxocutbion upom any property which the accUs@Cia am 
SolutCd Mami hoscoumbr . 
im acdition to the possibility of colloetins f imeem aes 
acecusod, certain other reasons have been assisnod for pG@aaiixaamaa 
trials Gn absentia in civil law nations, '=«se- ~ - (7 eee 
a"vindication of national »ride, in that it is possibigaim ae 
finel adjudication of cvory vcnal offense against the Vago 
country. (2) It means that thero is a final disnositiemmo. am 
pending casos, so that the files in the office of tho iam 
nr@scciiver cam wc loscd. (3) It presents a very efiocmma: 
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eons, without the n@essity of deny 2 Visor cums ine 
sGiission, of keoping undscsircd persons out of the cowry. - - - 
(i) Finally, throuch a joindsr of criminal anc civil ecru Sy. 
such a judgsacnt on tho criminal side of the court cnabics an in- 
weeod civil parcy to have its d@aagos assossod in the Civyieac— 
meee and tO Poecover from any insurcnco conmany to thomentcng of 
licbility, #28 

SOureyvemes a UnosG Causes woicre an aecusea aovcars at his 
fore ois rlehnt to romain proesont during all stages thorco® is 
Mepeabsolutve, A court is wmpoworcd to ordor his removal from 
Peemeoure room WilklO a& Wheuncss ts DOINg Lnvorrohavce  sroviced 
Meee oS physieal proscnce would interfcre with ascertaining Gh 
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Mieeeseee! tho aecuscd hes tho prieht to a public Gracia 
fee ay COUMLPLUS, llowovor, tribunals do »osscsus diseroviena, 
mower Fo Ordor closod hcarings whero opon hearings would likely 
Peoewto in iniury to public ordor and zorals, Closed nearings aia 
Mmeeror bc ordcrcd in the solo intorcsts of the partics to the 
Merol, In camora proccodings aro Uno OmcoptlOn TO tMGiiiange 


mes: of discretion im closing a cOUrt to the public welt evencer 
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the prococdings o nullity. 29 

Howover, it must bo kopt in mind that an important part @& 
thu prosccution's case may consist of the process verbal pro- 
narod by the juge dtinstruction as the result of the prceparatam 
examination, iueh, if not all, of the cvidconce acecpted Byam 
junc may have becn obtained from witnesses who gave thoir tcsi® 
ony out of Lhe prcsenco of the accuscd, his counsel omeaiemee 
No one hos the right to be vresont at the preparatory canine 
whon witnesses arc boing cxanined, At most, tho juge is obiam 


to maxe oll documents in his filc availeablcoc to the acta ae 
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Hotes iaror to cach cucstioning of tho accuscd, + By com 
ducting his cxenmination of thc accuscd prior to Ganda 
‘ritnosscs the juge can deprive an accused oven of this ieee 
Pigche. 

On the other hand, thers is no positive assurance Seams 
criminal trial will be cithcr prouptly bcgun or spccdi aaa 
cluded, No vesitive law ozists iuhich compels trials @imgmiae con: 
ducted within minimum timc limits, Cortain »rovisions of Lam 
however, do tcnd to accclcorate certain portions of Uh@iieig= steam 
prococdings, Thus, the court of assize must insurc (aaieaee 
accusoa is intcrrogatod «within twenty four hours aftoieae 


receivt of tho procoss vorbal py tho clork of court. “Almpltme 
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tec accuccdgithin twcnty four hotirs aftcr any arecaumer the 


eccuscd, w#urthermore, it ids in the interest of meaommuso 


stinstruction to conduct a prompt anc specdy investigation to 
Mecurs that the evideneo doesenol becomemidtal comic etonee mune 
imemecoing considcrations, howevery invostications and trraieaee 
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in trials berorc tribunaux simple volicc and tribunaux corroc-~ 
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€ounso> OnG will pe furnished him: if he declares that nono 
@csirca he way ore@@cced with his dufonsc wiebhoeut onc. On gage 
1nd counsel is furnished accuscd who arc tried by scouniauem 
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e@urcen of rroofl and rrosumpgion of Innocemeay 


Any discussion conecrnins; the burden of »roof andi 
proesunmption of innoccnco inhercat in the crininal vro@ce@giaae 
civil law nations must talc into account thc prcoparavtomy wie 


tion, sinco thc procoss verbal, prepared by tho juge dala 
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may, Of itsclf in cortain casos, constitute vrima Tacieueaaas 
Swe demarmnp CL LiG- accuscd, 
in the preparatory cxaiination the juge dtinstrucvion imag 


nob reconmicnd an accused for trial uniloss he is persue. 
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mre apo lics to tho trial itscl®,. Basic to remem Wma rudence 


Ra 


is the doctrine that doubts are rosolvod in favor of tno aceuscd,? 
Consistent with placing the pimdeumor preomone: sc onosene 
tion, tho civil law presumes that the accused is innocont until 
ths contrary is provon, "“- = = - tho tholo systom of French 
Cmiminga) procoduro is based, as in England, on tho prcesuned 
memeconco of the accusod., The principlo is categorically laid 
dorm in tho fayous Doclaration of tho Rights of jian of 1789, 134 
SieGya Drima facie casc has boon ostablished, however, any 
imeeuro Of the accusod to rapmut or oxplain the ovidceneco may 
Sperats to strongthen tho crodibility of thnt ovideoneso, How-— 
over, "the sgilonce of the prosecution. - - - - - = the failure 
mame accusod to spcalk for hinsolf or to bring witnesses on his 
Meee ochalf (may, but mceod not cause tho court to) infor that he 
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Coeew swore ci vi leeiay nations. The circumstances undor whic 
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atone, provided of cours., that the court is thercby persuagemm 


oO 


Of tho aceuscd's geuilt “by a profowurd »vorsonal convicwiome 
accuscod may rorpudiato or disavow his confcssion for any 'rea ms 
and seh “aetion on his part will be considorced in assesemaaamm 


OLS Aine 






On the other hend, no accuscd ray bo conpeolled tome 


himself cither before the jugsc dtinstruction or a cra 


er a ee mah 


" 


"he uarpantec against connuisory sclf-incrimination Wages 
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aeeugca to furnich bail wig 
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Status:of Forccos Arsrcomont, note 9 supra, P. ae 
~ WS8Vouin, “The Frote tion of the Necvsed in Bronch Omnia. 
Proccdurs, noto 2 res, 2. Ca 
Tuxonbourr Taw and. | the NATO Status of Forccs Agrcoment, 
note 1 suora, p. 190, 
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a Ccris Tormeweich the maxinun peonalty is imprisonment for tem 









yoors it is granted as a matter of right in France, but oniwa 


bas ecevscd nas a previous clcar rccord and is domiciled ams 
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imeecloneye In morc scrious offenses it is grantod only auaiaas 
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discrotion of tho court,” Inert bail is granted thc cou 
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nowmieliy require a nonotery ascount sufriciont to cover thea 
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hn prevontive dctontinn in tnosce instanccs ie ae 
is not obtainable as 2 mattor of ris >t and whore he Comes 
such measures necossary to prevent the aceusod from tela 
Gyetroyime cvidcnee or corrudting witnosscs, or to Sages 

DuUDLIc Opinioi in cascs involving huinous crincs or tO lpia 
WivemocGueee rrcr) tC fury of amobd., Pruventive cdotcnt ome 
be continuous up to th: dey of tho trial, In casc of Goan ae 
the period oncompasscd br the provontive dctontion is deduems 


from any Ssontoncs of confinovicnt and living conditions (aaa 
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Srotection afforded accused persons by the criminal pro- 
eecures o. civil law nations suostantially equals that afforded 
by the due process clause of the l"ourteenth Amendment in a nuubexr 
of svecific areas, Included therein are the following: (a) a 
proscrintion against vague and uncertain penal statutes, (b) an 
PseovRance tiat the churges »referred against an accused shall ‘ve 
allered in clear, precise and unarmbisuous terms, (c) a proscrin- 
meon acainst ex post facto laws, (d) a guarantee that trials 
shatl be conducted by reasonably coucetent and invbartial tribunetls, 
(e) corypulsory process for the attendance of witnesses, (f) a 
PeewpLtLon asainst convictions based on verjured testimony, 
onc (7). a ban against the i:position of cruel and unusual punish- 
menus, in other soecific areas of orotection civil law procedures 
afford substantially more protection to accused persons than that 
afforced by. the due »recess clause. “hese areas include: (a) a 
miinited right to trials xy jury, (b) limited ri bts to bail, 

(c) rishts. to appeal to hij,her tribunals, (d) a proscription 


~ 


fee@einet self-incriminetion, and (e) a prohibition aztainst alles: ~ 





‘ 
ee Bee a ee ee ee fr nee - aga 


>3youin, age Protection of the Accused in French Giana! 
Procecure, note 2 guora, p. 20, 





s6arenées anc seizures, 

4 & nuinver of other areas of specific saferuards anoromm 
to accusea versons tne Fourteenth Amendh:ient due vrocess clause 
an,,ears to aflord measurably wore »rotection tnan that afford 


aCCiaoG: DYMEAG civil law. 
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ing@bie Tirst place, duc process proba oly prohibits ana 
trial of a person basec uvon errors of fact unless the trial 
court abused its discretion in assessins the facts while arma 
at its verdict. The civil law, on the other hand, vermits Gam 
state to appeal fror any decisions of tribunaux sinple polige 
bri bumeusseeormmectionnels. 

secondly, accused persons in ‘nerican state courts "areus 
corgced swdstantial rijyhts with resvect to eonfrontationmmau 
anc cress-examination of adverse witnesses, whereas these iam 
are emtremely linuited or virtually non-existant wader The wgaum 
lew, Ihe Drocess verbal may constitute the »rosecution!s Glie 


cage before tribunauz sizple police and trivunaux correcuionm™ 
At the preparatory examination, fron which the process verbaux 
originate, iltnesses may be exauined by the juge d!instrucupam 


-) 


out of the presence of the accused, ‘The fact that the accused 
limited access to the process verbal or the mere likelihood tm 
the guge G'instruction may be skilled in conducting “inva ae 


tions or way be disnosec to be fair and impartial is. hava 


Substibuwe For canfrontation with and vigorous cross -cheninage 


rm) 


of adverse witnesses, 


oy -(O= 


Again, an accused has an almost Unresoricuecmed Uc a 
present durins; the entire course of his trial in American state 
Seainas courts. These deviations condo76d oy view occ. 


clause are of only minor importance, On the other hand, this 


4 


mine moy be kargoly conied an aceused in trials (iesere, figiemaies 
Sizmle o~olice and tribunaux correcvionnels., As noted above, the 


juge dtinstruction may deny an accused the right to be present 
Bemeuno preparatory cxeciulnation white witnesses are boing inter= 
rogated and these witnesses need not anoear in person before the 
above named courts in order for their testimony to be received 
into evidence, The accused fares considerably better in this 
respect in trials before courts of assize, however, since wit- 
nesses ist give their testimony in person before that court, 
Promnt, speedy and pusliletrials aie, s.ith minemedevia an, 
muaranteed ei accused by the due »nrocess clause. No such 
assurance is conferred by the criminal procecures of civil law 
Mations, wiilo it 1s true that trials proper in civil law 
nations are substantially as open to the public as in state courts 
of the Unitsd States, the nrenaratory examination nay be con- 
Guctec in secret. Exclusion of the public from tie preparatory 
examination can operate as a genuine hardship to the accused, 
e-pecially in those cases where the process_ verbal constitutes 
meee or the wcjor part of the prosecution's case, Dilavory 


Becetices in imnit@atingsend conducting trials in wav law 


mations also tend to harrass and annoy accused persons. 


ce Tiles 


The civil law, in general, makes vrovision for the assis 









COP IiverewPebvers Olly in courts of assize and preparatory eam 
tions, Wo such: rishts are accorded accused who are tried by 
cpiounou: simple nolice or trabunaux correctionnels, Due pro 
on the other hand, assures to an accused the assistance of am 
intoryreter whenever necessary for his defense, et least in 
those cases where one is requested, 

A fair comparison of those ri-hts to counsel guaranvecm 
the ourteenth HESACMEN it with siniler richts arforded an acm 
by the civil law is somewhat difficult to rake, Unquestional 
the civil lew sffords hin considerably more protec tiom iia 
resvect iisofar as trials are concsérned, tUowever, aS @aemeaw 
above, Unless »ermitvted to do so by the jugs d'instrucvuioniae 
accusea's counscol may not be »resent at the oreparatory eCzammm 
tion when witnesses are peeing excrinec, In such case@eitgeaam 
to the accused is necessarily limited to siving him such adv 
as ne can from exaiining the »~rocess verbal, In those™eg as 
the ~rocess verbal constitutes the main vart of tne prosscuia™ 


case the civil law »robably afYords less »rotection by way Gm 
sistance of counsel then is inmlicit in the due proces cis 
In other cases the civil law is perhanms equal or Ssomemanie 
Superior towmtnose Minivun standards rceauired by due precesas 
The rules. nertaining to the burcen of proof and presunpam 


Cr @ammocciice are SUnpstantvially the same under the due proce 


clause and as wuuderstood by the civil law. Ho'rever, the oping 


Oe the juge d'iinstruction, in matters relatinge emgage avontions 
Paemcelits, in those cases threresiicy ero itivecuie vem, hit, 
Mey boc @ecisive as to those Wseues. The ressom™tnereror, agaiit, 
ig that the orocess verbal, prepared by him, constitutes prima 
paeeme evidenee of suilt in those cases tried by tribunaux simpic 
peeice and tribunaux correctionnels, Any »retoction afforded 
tmemaccused by these rules, therefore, may Bargely depemd upon 
the character anc wisdom of the juge. 

Involuntary confessions are totally inadmissible in American 
state criminal courts. On the other hand, any duress or coercion 
fee an Obtaining tien afrect-only tncir crecibilivy in cine 
Seonenal courts of civil law nations. We trat as it may, it maz 
Bemeountea that any real differences ez:ist in the Dractical ap-— 
Meee eolon of the tio rules Sinco the criminal courts of Givan 
Beeeations are Largely or oxclusively controlled by judges as 
@eeesct CO jurors. 

Dastls, tho practice of keening an accused in preventive 
detention may offend due process where such detontion is inposec. 
memo nressOmabivy lone periods of time, under unreasonably severe 
Perertvions or where the facts of the case do not justify itseii- 
Peet tion. 

mic WOSt Serious @dericiencics of the Civil law natwonsmee. 
measourcd by due nvrocess, derive from che exteasive use of and 
heavy reliance upon the preparatory examination. A puplic trial 


ieore a tribunal correctionnel or a risht to counse? pele@rca Uiat 





Court can hardly rectify any prejudicial action taiion by the jugs 


~/2- 







d'instruction in cenying the accused the right to be confront@ 
with or to cross-examine adverse witnesses at tho preparatory 
examination, Similarly, such a trial cannot erase the eff 
of any abuse of the juge's discretion in assessing the evidem 
wgainst the accusec or onpagping in any otner high-handed pram 
such as eerrupting witnesiees, Carcful. and critical sera aaa 
the moral eharactcr and ability of the jugo is of vital digas 
thorofore, in dotoriiaing whothor tho "Constitutional rights™ 
an accused have beon viclatod as the result of tHe opcCirageaam 
the criminal proccduros involod against nim by tho authori 


OG svlcmere es law notions, 


GHAPTER 1V RIGHTS AND SAFEGUARDS CREATED BY THE STATUS OF 
FORGES AGREEMENT 

Paragraph C OfpAmtbieise VII-SL the Sbatue of ' orca. Acroomontt 
Previdcs thet tite *c@eivame stato’ shall havo exclusive juris- 
Seton over memborsewef the military forcos of tho Unitcd Statcs, 
Sivilianecomponents thervof and depondents of such membors in 
meepect to thoscioffoenses comnittod by any such person in the 
meceavine states which aresepunishabhesby the tawswof tho mecciving 
faeeee ubenoct pvunishableweye the lmws of tho United States, Thet 
memeeranh further promidcsethat the recciving sibatc shali have t'i1c 
BePoeeyeritcht to cxcreise jurisdiction over alk such@pemsonnol for 
oa 6 Chhminakeoffonses @emndstted: byeswueh pemsens im themmecciving 
Sipapes providcd that sweh offenses are not (a) offenses solely 
Seeinct.the security or preporty ef the United States» (iy offenscs 
peitely cgoinst another membor of such United States maibibary force, 
civilian component thcrcof or dopendent, or (c) offonscs arising 
owe Sy. act or omission in @he pcorfommanco of duty, 

Paragraph 3 (c) of Article VIL of the Agreement provides 
peereuite outhoOritics of the rocciving state shall give sympathotic 
consideration to any roquest from Unitcd Statcs authoritics for 
meveavor of 10S riehts im thosc cases Whero tne United Sates 


mitkoritics considerrsuch walyor to be of particular importancc, 


deco Apoendier B 


A rocclving state 2sseny NATO nation in which ire. 
bReOpS .rc stationed, | 


This paragraph does not limit such sympathetic consideration to 


those offenses over which the receiving state has the primary 












right of jurisdiction, It extends equally to those offenses ove 
which that state has exclusive jurisdiction, 

A numoer of safeguards were incorporated into the treaty 
the manifest object of increasing protection to United States 
military personnel who might be prosecuted by the criminal laws 
of the receiving states, Paragraph 9 of Article VII of the 
treaty provides that these specific safeguards shall consist of 
the following: (a).a prompt and specdy trial, (b) a right to be 
informed, in advance of trial, of the specific charges preferred 
against an accused United States military person, (c) a right @ 
be confronted with any witnesses against him, (da) a right to have 
compulsory process for the attendance of witnesses, if they are 
within the jurisdiction of the receiving state, (e) a right to 
heve counsel “of such™person's own choice for his defenseai aims 
have. frec and assisted counsel under the conditions prevailing 
for. the time boing in the receiving state, (f) if considered 
neccssary, the right to have the assistance of a competent Ina 
pretcr, and (g) the right to communicate with a representative @ 
the Unitcd Statcs Government and, whon the rules of the.court G& 


the.recciving state vermit, to havo such representative prescnt™ 


! 


at his trial, In addition, paragraph 8 of Article VII of the 
oa provides Poe RM esbgbi tse rights pertaining to double jcopardy, 


Dorictonciecs inherent in a number oe specific rights: and 


BOs 


sarteguands afferded by the crimimal proecdumescmer thcogeavil law, 
as »measurod by due process, were rectificd in full by tGhosc 
provisions in the Status of Forces Agroement. Others were rocti- 
ficd in part, A fow wore wholly unaffected by any of thosc pro- 
iaeweons tn the treaty, Finallg, onc provision,of the treaty 
Ceeonod 2 right waiich is implied nci them in thesduc profess ciausc 


Of the Fourtconth Amondment nor in the civil law, 
Deficicncics instho Civil Deweeecutmica by voers 


ieesc deficiencies in niwelbs amc safcawerds afforded by thc 
Gig low and which were waolly rectified by the Status of 
Forecs Agrcoment arc as follows: (a) the right to a prompt and 
specdy trial as assured by the provisions of paragraph 9 (a) of 
Article VII thereof, (b) the right to bo confronted with adverse 
wibnesscs, as assurcd in paragraph 9 (c) of Article VII theroof, 
emia 4e,) the right to the assistance of adnterprcters, as assurcd 


ime parsgraph 9(f) of Article VII thereof, 
Merwe loner2oes in tmo Civil Law Rectified in Part by SOFA 


ic Iukeascnies Cs ima the Citi dinw rclabking to double jcoparay,; 
the right of an accused to be present at his trial and his right 
pe meunscl wore rectified only in part By the, Stews of Porces 
Agrcoment, 
. Paragraph 8 of Article VII of tho treaty provides, in part, 


that when tho military authoritics of the United States have 


-([- 


tricd an accuscd by a court martinl and such court has c.cquitted 





him or, having convicted hin, the sccused is serving or has 
served his sontonco, the euthoritics of tho rocoiving state mam 
not try him agein for the same offensc, However, nothing in Gi 


Bnregraph or Giscwhore in the treaty prohibits tho suthoritiiae 
or the receiving stato from rotrying in their own courts 2 moi 
of the United Strtcs armed forces who has previously boon trict 
Their ormaeceurts. 

Parograph 9(c) of Article VII of the trsaty accords @iiemm 
is¢a the right to bo ceonfrontcod with witnesses agpeinsvt ie 
Necessarily inplicd in this provision, of coursc, is tho wae 
to be vorosent ct his trial during thoso times whon cdveiacuum 
nessts aro boing “cxemined, In addition, this provisiom=aaaaae 
overato to compel the jure d'instruction to permit the aecusam 
to bo nposont at tho proparatory oxoaminction when savers@ wae 
‘nossos 2r0 being exemincd in every case where the process VosmEE 
is vo Oe ged es’ othor than mere cunviative ovidence at tho ac 

cusod's subsoquont trial before a tribunel simplo nvoligemag 
tribunal correctionnel., HOWOVGD, nothing in this paragraph 
clscuhore inmche eae: accords anwaccuscere right to do prosont 
at Ais trial at oun timos, Sulnvere then when adverse wi tH 08 om 
boing ess 


= 


Paragraph 9(c) of Article VII of the troaty makos provisit 


for tho cssistancc of counsel but ozprosely exccpts such righa 
we ’ 


4 


whon "conditions Pee for Sate 64300 boing in the rocciving 


stotoco" do not pormit such assistenco, This pomecraeh. sc nda, 
elone and apart from provisions in another paraegeapmeon Articio 
Wit, adds nothing, in viocw of the cxecpting clog meron ioce 
mychts to counscl inherent in the ici elowesiteoclte Biyecoultd 


luge Gdiinstructlonsto permis tic .ecu eae Secon 


Met oblige the y 


fembc prosont during the interrogation of advcrsomimeecssc mae 
mae proparatory cxanineation. However, when considercd in 
connection with paragraph 9(c) of Article VII it appcars to 
mec moro significance sinec the lauver paragraon unequivoc..., 
provides that oan accuscd shall have the right to be confronted 
With the witnesses against him, Paragraph 9(c) obligates the 
juge dlinstruction to permit the accused to be presont at tho 
Peep orntory oxamination during his intvcrrogation of SdversGc wie 
ncsscs at least if his proccss vorbal is to constitute prima 
mre CvLdoncc of tho accused's gpulit at his prospoctivo brial, 
Mao jueo could hardly convincingly assort that the “prevailing 
conditions" would prohibit the presence of the accuscd's counscl 
meee DrCparavory oxominablion end at the same tinic admit thay 
mont Vee cOonmsLOCrauLone ap ois toa tho proscnco of the ~aceuacar 
Somme Obmor hand, naregsraph 9(c) annot be construcd to accord 
mee Accusca's counsol the right to be wee emt at tho Scemecas 


meet or tho proparavory, cxamination at any other came, 
Deficicrcics Amero Curmienaw Uneitoceed Dy ene 


Cortain dehicienemos anhcroent in the civil Perego. gcc 
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ae 70: 










by duo proccss, were wholly unaffcctod by any provisions of thg 
status of Forces Agrcoment, Thosc dceficicncics are: (a) the 


‘pight to cross-oxamince witnesses, (b) the right to a public tii 





undor all the circumstances demanded by duc process, and (cj 
fIsnu to cxeludo involuntary confossions as ovideonce agouiams 
aeows od 


Rieht Creatcd by SOFA Not Implicd in Duc Procees 
On? Choma vy nay 


Subparagraph 9(¢) of Articlo VII of the Status of Forces 
Agreoment oxtends to an accused a right which is implicd noijg@ 
in duo process nor in the civil law. That provision poms 
accused to cortaunicate with « roprcscntative of the uovernmgms 
the Unitcd States and to have such representative at his trial 
Pac meumemiles Of tho court Seeaakuiy: But the court is obligage 
Depa meerenon oS (c) of Article VII to permit the accused to be ¢ 
fronted with adverse witnosscs and thorcforc to bo prosctniiias 
court whon they arc vcing oxamincd, any rofusol of the cOurg 
permit the presence of such reprcsontative curing tacse tinics 
would apocar to be highly arbitrory and inconsistcnt.  PunGie 
more, the juge dlinstruction would be hard put to justify tho 


exclusion of such representative from the nroparctory examina 


whilo pemaitting the accusod and his counscl to bo so DPreeai 


See 


CHAPTER V AN APPR:ISAL OF THE SENATE INTENT, AS EXPRESSED IN 

THE RESOLUTION OF 15 JULY 1953, REGARDING TRIL..LS 

OP UNITED STATES PERSONNEL IN FOREIGN TRIBUNALS 

Tho United States Scnate was Unwillime to reavily cm@emoo. pus 

Of Forces Agreement as originally drafted by the Defonso Digociey 
mony and agreed to in London on 19 Junc 1951. By its Resolution 
@imeeolificauion it doclared, in part, as follows; "“Whord a) pemees 
subject to tho military jurisdiction of the United States is to 
Memorscd by the outhoritios of a reecivine state, Umdor the tree. | 
the Commanding Officer of the armed forcos of the United States 
mimetic Statc snail exomins the Jaws of such state Warn port cua 
femeronce to the procedural savccuards containcd in the Cons ti-= 
hieeon of tho Unitod PhS: (end }) af 99in tae oplnicime: succes. — 
mealies OLiicom, under all the cireunistancos cf the casc, thone 
2s Ganeor thet tho ACCU witli not bo pretcctcd DCeebas Cie. 
Soemecc Or denial oe constitutional richts he would cnjoy in the 
Urrred States, the commanding Olfices shall roqucs Enews yaeccie 
meee ot thc recoiving statc to waive jurisdiction in accordance 
fev coho provisions of paragraph 3(c) of Articlo VII (which 


fequircs the rccoiving state to give 'symonthctic consideration! 
to such request) - - - - _ at 
The Senate manifostly considered thet thoso rights and saico- 


peerds accorded accuscd porsons by the cririinal procedurcs ger ay 


Meesb some of tho NAV@ nations, pilus thoso sct forth i pareaers oa 


— ow 








eaters Appendix A, 


re 1 


8 and 9 of Article VII of the Status of Forcos Agreement, as 










maproved «in Lendon, fali short of those constitutional rigiai 
whica are arfordeod servicomon by criminal courts in the Unite 
SUTOS. 

The intent of the Sonato in including its roscrvaticimeeee 
its Rosolution of watification of the Status of Sorccs Demag 
mow Dewcme@ernod fron 2 consideration of various obsorvations 
made by certain Scenztors on the floor of the Sonate whens 
treaty was being considcrod for ratification, During this dei 


= declared, "- - - - The committee naturally was 


Scnator wiloy 
anxious to insurc, so far as possible, that smorican s@mgeemm 
Wiom@iamiecmurLlog i: forcign courts are cecordod a2 the cssent 
Wi weeowem thoy would rocsive under tho Constitution of the 
PopecGmerabpes, is i have indicated, 2 number of these 7miphge 
are spelled out in tho troaty, itsclf, Others arc nroviGeeae 
ane laws of the NATO countrios. 18S an additional StCp—ieae 
(Poroign Relations ) Cormiittec is Ee ecisruonaeete that the Senaue 
attach to bho resolution of eotification that (hore a statorion 
Gale GUC zosolution), Mp, Prosidcut, it scems to mo that this is 
Ag fei ae tne Scnate can cffoctivoly aon It has boon suggest 
that wo should insist upon Solan SeiLuaed jurisdiction ov@ 
our ieoome poroed, aside frou tho nerits of cxclusive ji@eree 
diction, GG Wis tS by Mo wicans con Unmixed bilcssing, i 


ae EE SS ee ee Ee 


“Cheirman of tho Scnate Toroign Rolntions Comittee 


sugs@cestion is wholly imprecti¢al becausc themethcrmeeemmemics 
eerily wilt noteaerce to 1t, 13 it nay bo" saver, “eemegieee, there 
merc, that the Scnate intended, by its rescrvationus, to assurc 
more cicrican scorveccncon, who are tried by forewes treeaals, 
pee ioc accorded at leas® thosomrights admolieit in ae auc 
Meeeess clausc of ths Pourtconth Mgendricont to the Fedora Const2- 
motoee Thot the Scnawemrobably imecnde@cmthat the acemscod should 
fee @eccssarily bo accoPdcd more than those rights is implicit 
wemeeeatl part of tho ercscryationwmhaichedimects the Stawe Dcepert- 
eee to protest to the foroien covermaent in the cvont that any 


Pervicomen snall haves been doniscd the cauivalent certain rights 
} : 


Lh 


3 


moo 10orcign tribunal, 
Mnerce Can* bo litvlc Gdoubtwrunau tho sem ito would tecerr  Wwitk 
feoeemo reluctsnce any refusal of a forcign governmonigto peri 
emonibea ovatcs militery authorities trem crerevsine tice ries, 
ime LO jurisdiction in cny casc where rocuosted and wiore suen 
Peeemersc would bo necossary to prevont an injustice to the @e= 
meee, 2S mMoaASUred by duc wroccss standards. Durins tho de@bare 
meee SOCNaOLC, wneh the treaty was being considered for ragara. 
Eeeton, Scnator Forguson declercd, “I would be greatly disappeiece 
GaeewWOUlC be the first to rise upon this floor to denounce any 
@eton that refusee to weive jurisdiction if they Were Dotgeeuns 


re 


399 Cong. Roc, 8730, 


4Soc discussion of tais part of the resolution, = pe mmeee,. 
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Vemeccora jsisticce to the srnicricon soldicr in compliance wigs 
Heovision number 2 (of the resolution) which I have noodle 
Vopmezeno QubLhoOritives of United Statos militery foreg. 


Clear Otero NO nabions ere weil edvised, therefore ja. 







Serutinizo wien great care all criminal vrococdings invekcui 
the authorities vf a recciving state against any persom, Tie 
Orveciviliany over whor: they excercise nilitary control gpa meee 
preenpt and roesslutc wrotest to appropriate local awsome 

where such action is warranted and, in cascs whorc satisiaciam 
policer cannot bo cffucted Iccally, to fully and vronptly yee 


Vee Tebomuo GO 20orcprilate amcrican author 


. 


it is subiitted, is the clcar intent of the Senate, 28 CxpROem 


tics, For sucm 
in its roservaticns incorporated in its ratification of (aaa 
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APPRNDIX A 


RESOLUTION OF RATIFIC:TION, WITH RESERV..TIONS, 
nS iGREED TC BY THE SHVATE OM ies eno 


Resolved (two-thirds of the Sonctors present concurring 
therein), Tkhat the Scnato advise and conscnt to the ratification 
of Ixceutive T, Highty-second Congress, second scssion, an agrcoricr 
Pemeeeon the partics to tho North Atlantic Troaty Rogarding che 
Suecus Of thoir Forces, signod at London on Juno 19, 19527 


ho is the understanding of the Stuguc  swoich wunderstanaies 
Palercs if} its advicc end consent to the ratification of the 
Meeeoncnt, that nothings in the ugrccreont diminishes, abridges, or 
Meeecs the rizcht of the United States of .merica to sarcsuard csc 
Smmesccurity by oxcluding or romoving persons whese proseneo in 
teem tod States is doomed prejudicial to its safcty or sceurioy, 
Swemeenab No porson whcose presoncoe in the United States is deemed 
Pemeorcial to its safcty or sccurity shall be pormitted to center 
Peeeemoin in tie United States, 


Pei vine 1ps Advice and) consent bo rabiliticataon. ls encom 
eeeoce ot tne Senatc that: 

Meee cmininga! jurisdi cuaon.provisto0ns Of .rolere same 
Pome OW@lIbULO 2 procedont for futurc asrcomonts; 

pee cre fo cCrson subjocs to tho malitary jurisdicu cus. 
Meemorocd SuAtCS is to bo tricd by the authoritics cof a rece 
Meee e URdcCr the trcaty the Cormeanding Officer cf the srmcad forces 
@emeee Unitcod Stbatcs ini such state shall cxaminc the laws ci Sueh 
weeseewith porticulear reference to tho prcecodural safcreuarcs con 
Weeeeer2 tho Constitutiscn cf the Unitod Statos; 

beer -L, 111 tho cpinion of such ecnmancing officor. uncemwea 
Siewe reistancces of the case, there is dangor that the accused 
feeeiow DC orotoctcd boccuse of the absonce or denicl of con- 
eeeoereounl! rizshts he would onjoy in the United States, the con- 
Moers Officcr shall requost tho authoritics of the receiving 
eee FO WOivo jurisdiction in accordcence with the provisions of 
mereeraph 3(c) of irticle VIL (ihich requires tho rocciving state 
Bo sive “sympathetic consideration" to such roquost) and if such 
mieeeritics rofuso to waive jurisdiction, the comnianding offtece 
memeeerogqucst the Deparimient of SUatc to pross such requestmog. us 
Peeelomatic channels and notification shall bo given bY thc Beccu- 
Meee Branch to tho .rmod Services Conmittcecs or the Scnave and 
meeec of Roproscntxtives, 

He as roprescntceive of the United Statcs to 0c appemermie. 
Meeecoict of Dinlometic Mission with tine sdvicc of the Some, 
mepecoc States militery réproscntative in tho recclViae seuss. 


Bc =Og— 






Scobena thc trial of any eue@h porson by tho authoritics ofm@ 
rocciving state under the agreomont, and any failure to compl 
with tho provisions of paragraph 9 of sarticlo VII of the agzee 
sholl bo reported to the commanding officer of tho armed fore@ 
ef the United Statcs in such stato who shall thon request am 
Departiiont of State to take appropriate action to protect Tia 
eights of the accused, and notification shall bo given Dyiaam 
Mirecutivoe Branch tc the Armed Scrvices Conmmittocs of thc Sciam 
PiicemousO Of —mepresontatives. 
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APPENDIX B 


PERTINENT EXCERPTS FRO THE WATO STATUS OF FORCES 
AGREEMENT 


Pon Cite “ee ein ore 
Mm bats aezrocmont the cxpression — — 

() “"fopec'omcans tho peomeerncimieetloncanc to (thes omd, usc. 
Seer crmod scrvices of onc Contracting Party wien aeuae 
PegeeLory 32f on sthor Ccntracting Pert 7 aim vac North Atlantic 
Pees OPCS in conncxien with their ozricial duties, vrovaded twa 
fmemovo Contracting Partios concerned may agree that ceorvain ian 
Smee ucis, uwnlts cor fermmations shell not be regardcd as constz— 
free or included in « “forec" for the Bug osces of the proscnt 
merooment: . 

(Oo) “civilien ccapononm’ meers phe civilian pemsonne! ac= 
Memmemlyine & forec cf « Contragbine Party who arc In tne crplocy 
See armec Scrvicgo of thet Ca@mtraceamr Party, and who are now 
Pec .CSS Ocrsons, nor Mationals of amy Suetc which is not a 
meee bo tho North itlontic Treaty, nor nationals of, nor or- 
Petey rogidcnt in, the Stato in which tho force #s located: 

() “descendent” moans thc spousl cf a membor or @iforce or 
Rememety it 12 an Conmooncny, or a child of “such moemocr depcading on 
memeor her for supports: 

me 'scn¢ing Stotc" mecns tho C@mtractinge Party to woich tne 
ieee es DCLloOnges; | 

feo recoivying Stitco" moans Gi. Gomrractinege Pari astmmac 
Meeeereoory Cf which tho forco or civilian conponont is located, 
(wemeore 1G bo stationod there or passing: in transit: 

tom Militorysauthsritios of the sending State” moans thoac 
See oios of a sonding State tho arc cimowerced by ats law to cn 


Metececnc Military law of that Stato with resocct Go members of 
Meemeeetecos CY Civilian compononts: 
7 VeGee ative aGounes ” th 0 fd £04 Tsar 
(2) “North Atlantic Gouncil"™ moans the Council cstablished 


Meeeerclo 9 ot the North atlantic Treaty or any of its subsidiar, 
meanmee oCuthorised to act on its bochalf, 


ARTICL: Vil, PARAGRAPH I 
BiG Provist “ms lom@eciis ..roeeres, 

(2) tho military autheritios of tho sending State shall Arve 
Geert esht to coxcreise within Ghe reeciving Stato all criminaiye: 
Beccipliniry jurisdiction conferroa on thom by tho law of the 
Peeing Stats over all persons subject to the military law of th t 
Piao ; 

(b>) the autnoritios of the recciving Stato shall have juri:- 
Memeeton over the members cf a forco or civilian componcmieanc tkcir 
@eecnconts with rospoet to cffunces committed within the territc=-y 
me enc rucciving State end punishablc by the lew of Ghoveewate. 


~8 7x 


eee een. Ghar He 

(2) the military authoritics of the sending State shell 

the right to oxercisec cxclusive jurisdiction over persons sub joo 

to the mllitary law of that State with respect to offences, Tamm 

cluding SheigeCmaetavinie CO its socurity, punishable by tho Lag 

v® tho sending State, but not by the law of the rceciving Stat 

(>) Tho authoritios of the recciving State shall heve Gam 

ie Wem OC scree oO..055C luisa ve jurisdiction over mombors of a forges 

or civilian component -nd their ccpendents with respect to ofmmm 

including Oekemecs rolaninge to the Sscocurity ef wear Tae pula 
SoC Oy ius tay bubenot by tho law of the scndime tua. 

(c) ter the surposos of this paragraph end cf paragre ph 3 

OMeO Lapeer 2 mciae| orfeonce against a State shell Inca 

(eemmerc’Gon “ceinst tho Stata: 

(aa) "SRN te. ee. csPlonace oF violation of any lew rolatii 

to official socrots 3f that Statc, or socrots rcolating tomes 

Pesto secmencc CL that Stato, 













Pee ie VEL, Pah Gites 
iui cascs where the right to cxcorcisc jurisdicticn is concurmame 
Vicee seiner tes shole apply: 
(a) Tho military cuthcritics of tho scnding State shag 
Revo the vrimary right ts oxcreiso jurisdiction over 2 nlemp@aE 
CuCuComeremen er) CliVilian componcnt im retaricn. ee 


2 


(i) offcnees solely against thu proporty or scecurit@ . 


of tant State, cr offencos solcly against the porson or Dig 
“f snether membor of tho force ov civilian component of Seam 
DU emer CONCncdcn t: 

(41) cffonees arising out of any act cr omission damm 
Ln Uno wpemrermoiice of oe Sigel = Cue, 
(ob) In the caso of any other offences the outhoritics Game 
Pocoivine Stato- shall ae the primary right to cxorcise juriee® 
Gelereuheud, 

(meee tnc Stato rade cho primary right docidces notwam 
Wea someeloiicCuion, it shall notify tne cuthoritics of the @ 
Semen bAce 25 Scon AS EGON eens ic, Tho authoritics of the Stam 
having tho prinary right shall eive svripathotic considera to 
& pequce, from tho authoritics Sf tho other State for a walviem 
cf its right in cascs where that othor State considers such 
Coenen LCuler Liportanco, 3 


. 


| Petieu Vit, PARIGRAeH 6 

Where an accused has boon tricd in accordance with the Gilae 
Visto temeeembinls warvcictoupy the authoritics of one Contracting 
Party and has bcon acauitted, or has been convicted and is Seam 
cr has servod, his s@ntconce or has boen pardoned, he may Boum 
triocc again for the samo offoncc with tho samc torritcry Dy Gam 
(Gi teeemesmor anotio; Contracting Party. howovor, nothi@am 
Givsegeetemopm Seall proveyt the military authoritics of “cme 
sonding State from trying 2 member of its force for any viclaGamy 


aCO= 


et xyulos of discip! inc gaia eaieemmoCt Ceci) cee tage eee ncn 
euituted an offence for which he was price byeuncme tt sommes 
Beecnotnor Contracting Se 


oe Vili ee GR..PH 9 
Mewncyer o ical. oe Cla Neree cr civilian component Ome CCCWCTIC GAG 
1S prosccuted under tho DS Co OF roc Cig 1g eee oC mac 
feet bo cnotiticd == 

ie) toe oro. spcody ore 

(>) to be infsrmod, im 2dvance of trig. of tiesspccifi¢c 
emeweo cr charees made against hin: 

(c) to be confrontccd with the witnesses Seainsepnin; 

(1) to have cunpulsery pfocess for obtaining Wlhenesscs in 
Peeetevour, if they arc within the Oe leas i oi” Cae oO Ce aad. 
SEoUOs ; 

fc te hays, tooen roprencntaticn “f his Swn cheteo for his 
gieeconco Gc t> have freo cr assistec Icseleeeeprcscntarmwem under 
eC TLC sns orsvailing for the timc boatigvin themueeei ving 
SeecC; | 
) if he considers Atemicecssary, se 10V0 ho Servicos cP 
eene intororctor: and 
) to cormunicate with e-reprosenteative of the Govern- 
@ettyeot tic sonding State aid, when the puleshof vi@mecemrt poms, 


J 


to have such a reprcsoentative present at his trial, 


Di CSO TED, 
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